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IN THE SUPERIOR COURT OF PENNSYLVANIA

JAMIE BRENSINGER and JEANNIE : 756 MDA 2026
BRENSINGER, :
Appellees, : Berks County Docket No. 26-207
Vs. :

PARKWAY POOLS AND PATIO, LLC,
Appellant.

OPINION, J. BENJAMIN NEVIUS, J. June 22, 2026

Defendant/Appellant, Parkway Pools and Patio, LLC (“Appellant”), appeals from the Trial
Court’s Order of April 22, 2026, denying Appellant’s Motion for Leave to File Appeal Nunc Pro
Tunc (the “Nunc Pro Tunc Application”) from a judgment entered in Magisterial District Court.
The Trial Court submits that Appellants have failed to (a) preserve an adequate record for appellate
review, and (b) develop a sufficient record establishing its right to relief in any event. As such, the
Trial Court’s Order should be affirmed.

I. FACTS AND PROCEDURAL HISTORY

Plaintiffs/Appellees, Jamie Brensinger and Jeannie Brensinger (“Appellees”), initiated this
action against Appellant on September 17, 2025, by civil complaint in Magisterial District Court
No. MDJ 23-3-03. [See MDJ Docket No. MJ-23303-CV-256-2025]. On November 12, 2025,
Magisterial District Judge Steven Chieffo (“MDJ Chieffo”) entered a money judgment in favor of
Appellees and against Appellant in the amount of $9,011.11 (the “Judgment).! Pursuant to
Pa.R.Civ.P.M.D.J. 1002(A), Appellant had thirty days from entry of Judgment to file an appeal to

the Court of Common Pleas. Accordingly, the appeal period expired on December 12, 2025.

! The Judgment reflects the outcome of the proceeding and amount awarded—it does not contain the hearing details,
attendance information, or a notation as to whether Appellant submitted a notice of intent to defend and/or appeared
for a hearing on the merits.
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Appellant did not file a timely appeal. Instead, on January 6, 2026, Appellant filed the
Nunc Pro Tunc Application—in it, Appellant alleges that, on December 11, 2025, counsel for
Appellant sent the Notice of Appeal (from the Judgment) to the Berks County Prothonotary by
Federal Express Priority Overnight, but the package was not delivered until December 15, 2025.
Appellant therefore asserted that the untimely filing was caused by circumstances beyond its
control and that it should be permitted to pursue a de novo appeal nunc pro tunc.

By Order dated January 9, 2026, the Trial Court issued a Rule to Show Cause directing
Appellees to respond. Because the application presented issues of material fact concerning the
circumstances of the attempted filing, the Trial Court scheduled an evidentiary hearing for
February 17, 2026. On January 29, 2026, Appellees filed a response opposing nunc pro tunc relief,
denying Appellant’s material allegations and asserting, among other things, that (a) Appellant
waited until the final day before expiration of the appeal period to attempt filing by private carrier,
(b) Appellant unreasonably delayed in seeking nunc pro tunc relief, and (c) Appellant failed to set
forth any competent factual basis for relief.

On February 17, 2026, the Trial Court convened an evidentiary hearing. Following the
hearing, and after consideration of the record, the arguments of counsel, and the applicable law,
the Trial Court entered the Order of April 22, 2026, denying Appellant’s Nunc Pro Tunc
Application. On May 7, 2026, Appellant filed a timely Notice of Appeal to the Superior Court. On
May 29, 2026, Appellant filed a Concise Statement of Errors Complained of on Appeal pursuant
to Pa.R.A.P. 1925(b) raising the following issues (set forth verbatim):

(1) The Trial Court erred in denying Defendant/Appellant’s
Motion for Leave to File Appeal Nunc Pro Tunc.
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(2) The issue on appeal is whether Appellant should be
permitted to file an appeal to the Court of Common Pleas,
from the Magisterial court, where the appeal was not
permitted to be filed online and subsequently the appeal
paperwork was filed one (1) day late due to an unexplained
delay by the common carrier in delivering the filing. Said
delay was beyond Defendant/Appellant’s control as the
carrier was paid for timely delivery of the appeal and no
prejudice had/has occurred to any additional party as the
delay of (1) day has cause no harm to any party other than
Defendant/Appellant.

II. DISCUSSION

The Superior Court reviews an order denying nunc pro tunc relief for abuse of discretion.
See Union Elec. Corp. v. Bd. of Prop. Assessment, Appeals & Review of Allegheny Cnty., 746 A.2d
581, 583 (Pa. 2000); see also Penn Sycamore Apartments Inc. v. Brooks, 346 A.3d 768, 772 (Pa.
Super. Ct. 2025); Lobos Mgmt. v. Powell, 330 A.3d 438, 441 (Pa. Super. Ct. 2025). An abuse of
discretion is not merely an error of judgment; rather, discretion is abused where the law is
overridden or misapplied, the judgment exercised is manifestly unreasonable, or the result reflects
partiality, prejudice, bias, or ill will as shown by the evidence or the record. Union Elec., 746 A.2d
at 583; Lobos, 330 A.3d at 441.

The timeliness of an appeal implicates jurisdiction. Penn Sycamore, 346 A.3d at 772,
Lobos, 330 A.3d at 441. Time limitations governing appeals are strictly construed, and a court may
not enlarge an appeal deadline as a matter of grace, sympathy, or mere indulgence. Criss v. Wise,
781 A.2d 1156, 1159 (Pa. 2001). In the context of appeals from minor court judgments, the Court
of Common Pleas cannot extend a deadline absent extraordinary circumstances, such as fraud, a

breakdown in the process of the court, or a showing that the appeal was untimely because of non-

negligent circumstances relating to the appellant or counsel. Penn Sycamore, 346 A.3d at 772.
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The exception for non-negligent circumstances is narrow. It applies only in unique and
compelling cases in which the appellant clearly establishes that it attempted to file the appeal, but
unforeseeable and unavoidable events precluded it from doing so. Criss, 781 A.2d at 1160. A
petitioner seeking nunc pro tunc relief based on non-negligent circumstances must establish that:
(1) the notice of appeal was filed late as a result of non-negligent circumstances; (2) the notice of
appeal, or petition seeking allowance of the late appeal, was filed shortly after the expiration date
or within a reasonable time after the claimed extraordinary circumstance; and (3) the appellee was
not prejudiced by the delay. See Criss, 781 A.2d at 1159-60 (discussing Bass v. Com., 401 A.2d
1133 (Pa. 1979)).

Critically, lack of prejudice does not itself confer jurisdiction or require nunc pro tunc
relief. The absence of prejudice is one component of the equitable analysis; it does not excuse the
petitioner from proving that the untimely filing resulted from fraud, a breakdown in court
operations, or extraordinary non-negligent circumstances. See Criss, 781 A.2d at 1159-60.

A. Waiver for Lack of Record on Appeal

As an initial matter, Appellant’s issues are materially dependent on the evidence presented
at the February 17, 2026, hearing. The Trial Court did not deny the Nunc Pro Tunc Application
solely on the pleadings—the Trial Court issued a Rule to Show Cause and expressly scheduled an
evidentiary hearing because disputed issues of material fact existed. The hearing was therefore the
proceeding at which Appellant bore the burden of establishing the factual predicate for relief.

It is well-settled that an appellate court may consider only facts which have been duly
certified in the record on appeal. See Murphy v. Murphy, 599 A.2d 647, 652 (Pa. Super. Ct. 1991)
(citations omitted). The appellant bears the responsibility of providing the Superior Court with a

complete and comprehensive record for review. Com. v. Feflie, 581 A.2d 636, 640 (Pa. Super. Ct.
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1990) (citations omitted); see also Pa. R.A.P. 1911 (providing that “[t]he appellant shall request
any transcript required under this chapter” and shall make any necessary payment or deposit
required). Where a claim depends upon materials not included in the certified record, the claim is
waived. See Com. v. Proetto, 771 A.2d 823, 834 (Pa. Super. Ct. 2001); see also Com. v. Muntz,
630 A.2d 51, 55 (Pa. Super. Ct. 1993).

Appellant has not caused the transcript of the February 17, 2026, evidentiary hearing to be
included in the certified record. As such, meaningful appellate review is impossible. Without the
transcript, the Superior Court cannot determine what testimony was presented, which witnesses
testified, what exhibits were admitted, whether the Federal Express materials were authenticated,
whether any evidence established counsel’s diligence, whether any evidence established when
Appellant learned that the attempted filing had not been timely received, whether Appellant acted
promptly thereafter, or whether Appellant otherwise satisfied its burden of proof. This is not a
technical omission—Appellant asserts that the late filing resulted from an “unexplained delay by
the common carrier” and that the delay was beyond Appellant’s control. Those assertions are
evidentiary in nature. They cannot be evaluated in the abstract or from counsel’s allegations alone.
With the hearing transcript absent from the certified record, Appellant’s challenges to the Trial

Court’s discretionary determinations should be deemed waived.?

2 In preparing this Opinion pursuant to Pa. R.A.P. 1925(a), the Trial Court reviewed the docket. Although Appellant
averred in a separate statement accompanying the Notice of Appeal that “a transcript has been requested of the hearing
held on February 17, 2026,” Appellant undertook no formal steps to secure preparation of the transcript in accordance
with Pa. R.A.P. 1911 and Pa. R.J.A. 4007. Indeed, Pa. R.J.A. 4007(A) provides that “[a]ll requests for transcripts shall
be set forth on a standardized form provided by the Court Administrator.” Apart from the bare assertion contained on
the second page of the Notice of Appeal, the Record reflects no such request, nor any other effort to comply with the
procedures governing transcript preparation. Consequently, no transcript of the February 17, 2026, hearing has been
prepared or made available. As such, the Trial Court is compelled to prepare this Opinion based upon its notes,
recollection of the proceedings, and the docket entries of record.

5
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B. Appellant Failed to Establish a Breakdown in Court Operations

In the absence of waiver, Appellant nevertheless failed to establish grounds for relief.
Appellant’s theory does not involve a breakdown in the operations of the court system. Indeed, a
breakdown in court operations generally involves conduct by a court, court office, administrative
body, or judicial officer that misleads a party, prevents a filing, fails to give required notice,
supplies incorrect information, or otherwise causes a litigant to lose appellate rights through the
default of the judicial or administrative system. See, e.g., Union Elec., 746 A.2d at 584-85
(unauthorized extension of statutory filing deadline by property assessment board constituted a
breakdown warranting nunc pro tunc relief). Appellant has not set forth any evidence or allegation
of fraud or of a breakdown in the court system that would warrant a late appeal.

Accepting as true the allegations set forth in the Nunc Pro Tunc Application (absent a
transcription/record of proceedings), Appellant does not allege that the Berks County Prothonotary
refused a timely filing, supplied incorrect information, misdocketed a filing, failed to give required
notice, or otherwise contributed to the missed deadline. Nor did Appellant allege, much less
establish, that the minor court misled Appellant regarding the appeal period. The asserted failure
occurred, instead, within a private delivery service selected by Appellant to transmit jurisdictional
appeal papers on the eve of the filing deadline. This distinction matters—a private carrier’s failure
to deliver a package when anticipated is not a breakdown in court operations. It is not the default
of a court officer, the misstatement of a tribunal, or an administrative defect in the judicial process.
Even assuming the Federal Express delay occurred exactly as alleged, the failure of a private
carrier selected by a litigant does not constitute a breakdown in the operations of the judicial
system. Accordingly, this case was properly analyzed, not as a court-breakdown case, but as a

request for nunc pro tunc relief based on alleged non-negligent circumstances.
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C. Appellant Failed to Establish Extraordinary, Non-Negligent Circumstances

The burden rests entirely upon Appellant to demonstrate extraordinary circumstances
warranting the exercise of the Trial Court’s equitable authority. The filing of a petition seeking
nunc pro tunc relief does not itself satisfy that burden. Rather, the petitioner must establish through
competent evidence that the untimely filing resulted from fraud, a breakdown in court operations,
or other extraordinary and non-negligent circumstances sufficient to justify departure from an
otherwise jurisdictional filing deadline. Appellant was afforded a full evidentiary hearing for that
purpose. Following consideration of the testimony, exhibits, arguments of counsel, and applicable
law, the Trial Court concluded that Appellant failed to satisfy its burden.

The Trial Court further recognizes that Appellant was not confronted with a sudden or
unforeseeable deadline. MDJ Chieffo entered the Judgment on November 12, 2025, affording
Appellant thirty days within which to perfect an appeal. The record appears to reflect that
Appellant obtained the certified Notice of Judgment/Transcript from the Magisterial District Court
on December 11, 2025,—the day before expiration of the appeal period—and included that
document with its proposed appeal papers. [See Notice of Judgment/Transcript (printed Dec. 11,
2025, at 11:04 a.m.)]. Appellant then chose to transmit the appeal package by private overnight
carrier rather than effect filing by some other means. The timing of that decision was a relevant
consideration in assessing diligence and whether the ensuing delay was truly unforeseeable and
unavoidable. Even accepting Appellant’s factual assertions as true, the Trial Court was not
compelled to conclude that entrusting a jurisdictional filing to a private overnight carrier on the
eve of the filing deadline constituted the type of extraordinary, non-negligent circumstance

warranting nunc pro tunc relief.
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At bottom, Appellant’s position amounted to little more than an assertion that the chosen
delivery service failed to perform as expected. The Trial Court did not find that showing sufficient
to justify the extraordinary remedy requested. As Criss,® Lobos, Penn Sycamore, and other cases
binding upon this Trial Court make clear, appeal deadlines are to be strictly enforced and that nunc
pro tunc relief is reserved for truly extraordinary situations. After considering the evidence
presented at the February 17, 2026, hearing, the Trial Court concluded that Appellant failed to
establish such circumstances. Because Appellant failed to satisfy its burden of proof, denial of
nunc pro tunc relief was proper.

D. Appellant Failed to Act Promptly After Failing to Meet the Deadline

The Trial Court also acted within its discretion in concluding that Appellant failed to
establish diligence after missing the appellate deadline. Nunc pro tunc relief requires not only a
qualifying extraordinary circumstance, but also prompt corrective action after the circumstance
occurs. See Criss, 781 A.2d at 1159-60; Lobos, 330 A.3d at 441 n.3. Critically, the promptness
requirement applies universally: “whatever extraordinary circumstance is alleged as the reason for
the late filing of the appeal—fraud, breakdown of the court’s operation through default of its
officers, or non-negligent conduct on the part of appellant, appellant’s attorney, or the attorney’s

staff—the petition to file the appeal nunc pro tunc must be filed within a reasonable time after the

3 Criss is strikingly similar to the present matter and is perhaps the closest published authority to the facts presented
here. In Criss, counsel prepared paperwork to take an appeal from arbitration proceedings and entrusted the notice of
appeal to the United States Postal Service. After missing the appellate deadline, Appellant argued that an unexpected
delay in delivery constituted a non-negligent circumstance warranting nunc pro tunc relief. The Supreme Court
rejected that argument and reinstated the trial court’s denial of relief, holding that mail delays are both “foreseeable
and avoidable” and that litigants have a duty to anticipate them. See Criss, 781 A.2d at 1160. Thus, the Supreme Court
rejected the contention that a party’s reliance upon a third-party delivery service, and its failure to account for potential
delays in that service, constitutes the type of extraordinary, non-negligent circumstance warranting nunc pro tunc
relief. Stated differently, the failure of a private carrier or the United States Postal Service to deliver jurisdictional
appeal papers as anticipated does not, standing alone, excuse an untimely filing. It bears noting that counsel in Criss
arguably acted with greater diligence than Appellant here, having entrusted the notice of appeal to the carrier six days
before the filing deadline, rather than on the eve of it.
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occurrence of the extraordinary circumstance.” Amicone v. Rok, 839 A.2d 1109, 1114 (Pa. Super.
Ct. 2003). Moreover, as the Superior Court observed in McKeown v. Bailey, quoted with approval
in Amicone, nunc pro tunc relief requires that “the time period which elapses is of very short
duration.” Amicone, 839 A.2d at 1114 (quoting McKeown, 731 A.2d at 630) (emphasis added).
Here, Appellant’s own allegations establish the relevant timeline. The appeal papers were
not received by the Prothonotary by the December 12, 2025, deadline and were not delivered until
December 15, 2025. Appellant thus knew, or should have known, no later than December 15 that
the filing had failed. Yet Appellant did not file its Nunc Pro Tunc Application until January 6,
2026—more than three weeks after the missed deadline and more than three weeks after delivery
confirmed the failure. No explanation for that interval appears in the record. The evidentiary
hearing was the appropriate forum for Appellant to address this gap. Appellant bore the burden of
explaining what it knew and when, what steps it took to monitor delivery, what steps it took upon
learning of the missed deadline, and what justification, if any, existed for the delay in seeking
relief. To the Trial Court’s recollection, these questions went largely, if not entirely, unanswered.
The contrast with the case law is instructive. See Bass, 401 A.2d at 1135 (affirming nunc
pro tunc relief where notice of appeal was filed four days late due to secretary’s sudden illness);
see also Cook v. Unemployment Comp. Bd. of Review, 671 A.2d 1130, 1132 (Pa. 1996) (granting
nunc pro tunc relief where claimant filed appeal four days late because he was hospitalized);
Amicone, 839 A.2d at 1115-16 (relief denied even though a genuine court breakdown had occurred,
because the petition was filed more than four months after the prothonotary rejected the appellant’s
filing). Here, although the delay in seeking relief is shorter than in Amicone, Appellant—unlike
the petitioner in Amicone—cannot even establish the threshold extraordinary circumstance. A

three-week unexplained delay in seeking an extraordinary equitable remedy, by a party who has
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failed to satisfy the predicate requirements for that remedy, is not the prompt corrective action the
law demands.

Accordingly, the Trial Court was independently justified in denying relief on the ground
that Appellant failed to seek it within a reasonable time, and the denial of the Nunc Pro Tunc
Application was proper on this basis as well.

E. Lack of Prejudice Does Not Entitle Appellant to Relief

Appellant’s Concise Statement also asserts that no prejudice resulted from the one-day
delay in delivery. Even if accepted, the absence of prejudice is not a substitute for proof of fraud,
a breakdown in court operations, or extraordinary non-negligent circumstances. Rather, lack of
prejudice is considered only after the petitioner first establishes a legally sufficient reason for the
untimely filing. Criss, 781 A.2d at 1159-60.

Appellees were entitled to the finality of the Judgment once the appeal period expired
without an appeal. The Court of Common Pleas does not acquire authority to disregard
jurisdictional appeal rules merely because a late appeal may seem harmless in hindsight. The rules
governing appeals from the minor courts reflect a policy of finality and prompt review—prevailing
parties are entitled to this, and courts must enforce applicable deadlines absent a recognized basis
for nunc pro tunc relief. See, e.g., Penn Sycamore, 346 A.3d at 772-73; see also, e.g., Lobos, 330
A.3d at 441-42.

III. CONCLUSION

In sum, Appellant bore the burden of proving entitlement to an extraordinary equitable
remedy. The Trial Court gave Appellant that opportunity by issuing a Rule to Show Cause and
conducting an evidentiary hearing. Following that hearing, the Court concluded that Appellant

failed to prove a breakdown in court operations, failed to prove extraordinary non-negligent

10
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circumstances, failed to prove sufficient diligence, and failed to establish a basis requiring the Trial
Court to extend the jurisdictional deadline for appeal from the Judgment.

The April 22, 2026, Order did not override or misapply the law. It applied the strict filing
requirements governing appeals and the narrow Pennsylvania standards for nunc pro tunc relief.
Appellant’s assertion that a private carrier delivered the appeal papers after the deadline,
particularly where Appellant waited until the eve of the deadline to transmit those papers, did not
compel the Trial Court to find extraordinary circumstances. That determination is entitled to a
great degree of deference under the applicable standard of review.*

For these reasons, the Trial Court respectfully submits that its April 22, 2026, Order should
be affirmed.

BY THE COURT:
e

¢_J/Benjamin Nevius, J.

4 “[T]he term ‘discretion’ imports the exercise of judgment, wisdom and skill so as to reach a dispassionate conclusion,
within the framework of the law, and is not exercised for the purpose of giving effect to the will of the [trial] judge.”
Com. v. DiStefano, 265 A.3d 290, 297-98 (Pa. 2021) (citations omitted). “Absent an abuse of that discretion, an
appellate court should not disturb a trial court's discretionary ruling.” /d.

11
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Notice of Language Rights

il S

) ER N 1B

Language Access Coordinator
Berks County Services Center, 633 Court Street, 4" Floor, Reading, PA 19601
610-478-6208 x5712
Interpreter@berkspa.gov

English: You have the right to an interpreter at no cost to you. To request an interpreter, please inform court staff using
the contact information provided at the top of this notice.

Spanish/Espafiol: Usted tiene derecho a un intérprete libre de costo. Para solicitar un intérprete favor de informarselo al
personal judicial utilizando la informacion provista en la parte superior de este aviso.

Mandarin/Cantonese Simplified Chinese/¥ @ iE/ B g B A 3C: ARG RN IR ARS, &
B AR N _E R BCR S Bam A ERE TAE AL,

i

TOER,

Mandarin/Cantonese Traditional Chinese/Z Bt/ EREZRET X CEHEKRBEEEZR - INEKEER
% BESEABNELNEEEN  BIREERE -

207

il slae aladinly daSaall ik se aBle) (o an e Gallal il (e 485 g ada () 50 aan e Ao Jseanll @l 3ay 1 4y =ll/Arabic®

DY) 138 e (s slall £ el 8 dasiall Jlad)

Russian/Pycckuii: Y Bac ecTh paBo Ha OECIUIATHBIC YCIIYTH MEPEBOAYMKA. 3asBKa Ha ITEPEBOIINKA TIOAAETCS B CY/I IO
azpecy, Tene(OHy WM AJI. OYTE, yKa3aHHBIM BBIIIE B 3aT0JIOBKE 3TOTO YBEIOMIICHHSI.

Vietnamese/Tiéng Viét: Quy vi c6 quyén dugc mot théng dich vién gitip ma khong ton chi phi nao ca, xin hay béo cho
nhan vién tda an dung thdng tin lién lac c6 & trén dau théng bao nay.

Nepali/AqTell: TATSHT fo¥:3[eeh TIAT NI 3Hefdlceh IET TS IURR | fefargereh! AT 3L I, IJH

T AT fESURT HETh AR T JeTelclehl hHaRIgEells STeAehl fCTgie|

Korean/§=9]: 7|8l H] &l gt - %iol 9 AHlaE we A7 AU §9 AHI RS
QAste ™ 2 FA A At ZIAlE dHEAE Sl HY A LolA AL

Polish/Polski: Ma Pan/Pani prawo do nieodptatnego skorzystania z ustug thumacza ustnego. Aby zwrécic si¢ o wsparcie
ze strony thumacza ustnego, proszg skontaktowac si¢ z pracownikami sgdu, korzystajac z danych znajdujacych si¢ w
gornej czgscl niniejszego dokumentu.

0)S Cowlgs)s S5 pyin ol B> 15 U)S Jol> pjio Sl obiS (sSWlsl e JgS o S5 (Pakistan/ (swloew /Punjabi

s Office on 06/23/2026 11:17 AM Docket No. 2

99> eMbl ugi Joc > cllac UL, ug Wlogleo UL _aul, VLS puld gl 25 Yuder paul =S S ilywo (s>

Punjabi/ tam=ht /India: 3I¢ fod T ITHS S96 T I I, fAA & 397¢ A8 8913 &t Sdiait| g 38
263t 96 THS, U I3 A WES3 © WHE § Hg I8 3 for B8 fen SfcA € fivg 83 &1 Augd et
T foH3s a3l

Portuguese/Portugués: VVocé tem direito a um intérprete gratuitamente. Para solicitar um intérprete, informe a nossa
equipe usando os dados de contato mostrados na parte superior deste aviso.

Somali/Somaali: Waxaad xaq u leedahay in lagu turjumo lacag la’aan ah. Si aad u codsato turjumaanka, fadlan u sheeg
maxkamadda shagaalaha adiga oo isticmaala macluumaadka ciwaanka kor lagu siiyay ee ogeysiiskaan.

Haitian Creole/Kreyol Ayisyen: Ou gen dwa resevwa sévis yon entépret gratis. Pou mande pou yon enteprét, tanpri fé
manm pésonel tribinal la konnen lé ou sevi avék enfomasyon an yo te bay ou nan tét avi sa a.

French/Francais : Vous avez le droit de bénéficier gratuitement de I'assistance d'un interpréte. Pour en faire la demande,
veuillez en informer le personnel du tribunal a 1’aide des coordonnées indiquées en haut de page.

Received County of Berks Prothonotar


mailto:Interpreter@countyofberks.com

